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STATEMENT OF QUESTIONS PRESENTED 


I 

Is communicating by writing to prisoners association 
with persons having a criminal background? 


II 

Is attempting to communicate by writing to prisoners 
association with persons having a criminal background? 


Ill 

Is not a revocation of a conditional release arbitrary 
and capricious when it is premised upon a finding that com¬ 
municating or attempting to communicate by writing is asso¬ 
ciation and is a violation of the conditional release? 


IV 

Is not a revocation of a conditional release arbitrary 
and capricious when it is premised upon: 

(a) facts determined at a hearing 

1. before which Appellant was given no charges? 

2. at which Appellant at most was denied counsel 
and at least was not offered an opportunity to 
have counsel present? 

3. after which no transcript was prepared for 
transmittal to or was considered by the Board 
of Parole? 

(b) an unsigned recommendation of a hearing examiner? 

(c) action by only three members of an eight member 

Board of Parole? 
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IN THE 


UNITED STATES COURT OP p\ ?? E A L S 

i 

For the District of Columbia Circuit j 


No. 13>581 


JAMES CLARENCE MOORE, Appellant 

vs. 

CURTIS REID, et al.. Appellees 


On Appeal from a Judgment of the United Statjes 
District Court for the District of Columbia 

I 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from an Order of the Ti^dal Judge 
dismissing a petition, discharging the Writ of Habdas Corpus 
and remanding Appellant to the custody of Appellee^. Notice 
of Appeal was timely filed. Such Order being a fliml deci¬ 
sion of the United States District Court for the District of 
Columbia, Jurisdiction to consider this appeal is vested in 
this Court. 28 USCA 1291. I 




STATEMENT OP THE CASE 


On 20 May 19^9, Appellant was sentenced to 3 to 9 
years by the District Court of the United States for the 

V 

District of Columbia, 

Although none of Appellant's applications for i>ar- 
ole were granted, he did earn 774 days of statutory good 
time and he earned 264 days of extra good time, or a total 
of 1038 days thereby becoming eligible for release on I6 July 
1955, on which date he was released pursuant to a Certificate 
of Conditional Release. 

He returned to the District of Columbia, obtained 
employment, secured living accommodations, attended his 
church, and began his rehabilitation progress. 

y y 

On 22 July 1955 and on 25 July 1955 he wrote 
Green [a prisoner in Atlanta Penitentiary] and sent him some 
photographs. These were not delivered but were retoimed 
marked "Refused from Atlanta, Ga. on accoxmt of postage due". 
On 27 August 1955, Robert W. Cassidy, Appellant's parole 
officer, orally advised him to discontinue writing to in- 


1/ See Criminal No. 505-*49. 

2/ See Joint Appendix 108-111, 

y See Joint Appendix IO6-IO7. 

5^ See Joint Appendix 104-106, 
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mates. 


y 

On 30 October 1955 » Appellant caused ttisree post¬ 


cards to be sent to Inmates. These were not dellveired but 

were confiscated by Federal authorities. 

6 / 

On 15 November 1955 * the Director of tt^e Bureau 

I 

of Prisons officially advised Appellant to dlsconti^iue writ- . 


ing to inmates. 

On 17 November 1955 s Appellant advised Mr. 
Bennett that he would ’’...abide by your wishes”. 

On 20 December 1955* a member of the U, Board 

I 

of Parole Issued a warrant for the retaking of Appellant for 

! 

violating his Conditional Release. I 

On 22 December 1955 , the warrant was e^^cuted 

and Appellant was committed to the Washington, D. (|. Jail by 

I 

the U. S. Marshal In and for the District of Columbia. 

j 

On 27 December 1955# Appellant executed l^s petl- 

2 / ! 

tlon for writ of habeas corpus. j 

On 6 January 1956, the petition was fllec and an 

order was entered directing Respondents to Show Cause. 




See Joint Appendix llJ-114, 
See Joint Appendix 114. 

See Joint Appendix 115. 

See Joint Appendix 14. 

See Joint Appendix 86-93. 







On 13 January 1956, Respondents filed their Return 

W 

and Answer to Show Cause ; and on 29 June 1956, Respondents 
filed their Supplemental Return and Answer to Order to 

11/ 

Show Cause. 

On or about I6 January 1956, Appellant was granted 
a hearing before an examiner designated by the Board of 
Parole. 

On 23 January 1956, the United States Board of 
Parole by an Order of Revocation "adjudged and ordered that 
the parole heretofore granted (or Imposed by Public, No. 

210, 72nd. Cong.) be, and the same is hereby revoked, and that 
this prisoner shall serve the remainder of the sentence orig¬ 
inally imposed..." . 

On 24 January 1956, the District Court without 
hearing Appellant dismissed the petition for a writ of 
habeas corpus and discharged the rule to show cause. 

On 17 February 1956, the District Court granted 
Appellant leave to appeal without prepayment of costs. 

On 10 April 1956, the District Court requested 
counsel to appear for Appellant on appeal. 

10/ See Joint Appendix 93-94. 

Tl/ See Joint Appendix 95-97. 
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On 27 June 1956, this Court vacated the 6rder of 
the District Court and remanded the case for a heaiflng. 

I 

On 3 July 1956, the District Court held al hearing 

i 

on Appellant *8 i)etition. 

On 10 July 1956, the District Court again dis¬ 
missed the petition and discharged the writ of habeas 

iS/ i 

corpus, j 

On 16 July 1956, the District Court dismissed 
Appellant*s application to appeal in forma pauperjs. 

On 12 September 1956, this Co\irt granted | Appellant 

I 

leave to prosecute an appeal in forma pauperis, | 


STATUTES AND RULES INVOLVED 


18 USCA § 4163. Discharge j 

! 

A prisoner shall be released ai the 
expiration of his term of sentence less the time 
deducted for good conduct, A certificate of 
such deduction shall be entered on the commitment 
by the warden or keeper, June 25^ 19^j c, 645# 

62 Stat, 853. 


18 USCA § 4l64, Released prisoner as parolee 

A prisoner having served his tOrm or 
terms less good-time deductions shall, upon re¬ 
lease, be deemed as if released on parole mtll 


12/ See Joint Appendix 122, 
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the expiration of the maximum term or terms for 
which he was sentenced less one hundred and 
eighty days. 

This section shall not prevent delivery 
of a prisoner to the authorities of any State 
otherwise entitled to his custody. Added June 
29, 1951, C. 176, 65 Stat. 98. 


18 USCA § 4205. Retaking parole violator under 

warrant; time to serve undiminished 

A warrant for the retaking of any Iftiited 
States prisoner who has violated his parole, may 
be issued only by the Board of Parole or a member 
thereof and within the maximum teiro or terms for 
which he was sentenced. The vinexpired term of 
imprisonment of any such prisoner shall begin to 
run from the date he is returned to the custody of 
the Attorney General under said warrant, and the 
time the prisoner was on parole shall not diminish 
the time he was sentenced to serve. June 25, 19^> 
c. 645, 62 Stat. 854. 


18 USCA § 4207. Revocation upon retaking parolee 

A prisoner retaken upon a warrant issued 
by the Board of Parole, shall be given an opportun¬ 
ity to appear before the Board, a member thereof, 
or an examiner designated by the Board, 

The Board may then, or at any time in 
its discretion, revoke the order of parole and 
terminate such parole or modify the teims and con¬ 
ditions thereof. 

If such order of pa3?ole shall be revoked 
and the parole so terminated, the said prisoner may 
be required to serve all or any part of the remaind¬ 
er of the term for which he was sentenced, June 25, 
1948, c. 645, 62 Stat. 855. 
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STATEMENT OP THE POINT ! 

i 

I 

The Trial Judge committed error in discharging 
the writ of habeas corpus when Appellant had alleged and 
demonstrated that he was being held, by action of tike Parole 

i 

Board which was arbitrary, capricious and fraudulent. 

i 

j 

i 

SUMMARY OP THE ARGUMENT 

1, An accelerated release for good time I earned is 

a matter of right, I 

2. A revocation of such right may not b4 arbitrary, 

i 

capricious or fraudulent. ! 

3. The mere writing of a letter to a person is 

I 

not association with such person, 

4, A finding by the Parole Board that the writing 

! 

of such a letter is association with known criminajls is ar- 

I 

bltrary, capricious and fraudulent, I 

I 

5. When the Parole Bo6u?d deprived Appeljlant of 

i 

his Constitutional guaranty of due process of law, | it was 

i 

acting arbitrarily and capriciously. | 

I 

6, If the Board of Parole is found to b^ acting 

i 

arbitrarily and capriciously, the Court must set a^lde such 


action. 
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ARGUMENT 


In a classic case decided at the turn of the cen¬ 
tury, Mr. Justice Brandeis, then counsel for appellant, per¬ 
suaded the Massachusetts Court to declare that the benefits 

of a good time statute are a matter of right to a prisoner 

1 / 

and are not a favor granted by the state. 

Subsequently, Justice Edgerton of this Bench de¬ 
clared "a good conduct" or "good time" allowance, when earned, 
is a matter of right..,, 

"Unless it appears that a prisoner*s conduct has 
forfeited good time allowances, they must be deducted before 
the comparative severity of sentences can be determined.... 

"It is true that prisoners released for good con¬ 
duct are subject to the same treatment, during the remainder 
of the terms, as prisoners released on parole..,.For any con¬ 
duct which would be a violation of parole, they may be re¬ 
arrested and required to serve out their maximum terms.... 

But it cannot be assumed that such conduct will occur. Un¬ 
less it occurs they are nearly as free as other people, and 

i/ 

vastly freer than before their release." 



V. Commonwealth, 172 Mass. 264; 52 NE 505. 


., 9b F. 2d 291, 293. 
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So that, when Appellant was released Resp(j>ndents 

I 

did not grant him any favor. Respondents were compelled to 

i 

release him and he has a right to remain released, Except and 

! 

unless he shall have violated a condition of his release. 

2/ I 

In Fleenor v. Hammond, Circuit Judge Sii^ons 
said: "It is our conclusion that the petitioner*s right to 
his freedom \mder the terms of the pardon could notj he re- 

I 

voked without such hearing as is the generally accented pre¬ 
requisite of due process, if the exercise of such ppwer hy 
the Governor is challenged by unequivocal allegatloks that 
the petitioner has complied, with the conditions of ibhe grant", 


I 

Appellant affirmatively alleged that he had complie|3 with all 
of the conditions of his release. He says in his petition: 

"I am to be sent back to the penitentiary for doing! what I 
believe is helping some man and his family that cannot help 
themselves," 

The U. S. Parole Board has authority to revoke 

y 

Appellant's release. But, the U. S, Parole Board; may not 

I 

arbitrarily, capriciously or fraudulently find that,' Appellant 


y 116 F. 2d 982. [ 

I 

4/ Zerbst v. Kidwell, 304 U.S. 3595 Story v. Rives!^ 97 F. 
2<a ld2;~ 6ould V. Green, l4l P. 2d 5>33; v.| Reid, 

194 F. 2d 3^5 ^ parie Gould, 51 F. Supp. 354.| 


has violated any of the conditions of his release. And., 
Appellant*s testimony categorically shows that the U. S. 
Parole Board has acted arbitrarily, capriciously and fraud¬ 
ulently in finding that he associated, with known criminals 
merely by writing to inmates Incarcerated in the Atlanta 
Penitentiary especially since none of these were ever re¬ 
ceived by such prisoners. Appellant admits that he wrote 
letters and caused post cards to be written to prisoners and 
when asked in writing by the Director of the Bureau of Pris¬ 
ons to discontinue such practice, agreed in writing to dis¬ 
continue and stopped writing to prisoners. The examiner of 
the Parole Board heard Appellant*s case and Issued a Summary 
Sheet. The Examiner did not cause the "hearing" to be trans- 


^ Lesser v. Humphrey. 89 F. Supp. 474, 17 March 1950, Dls- 
trlct Judge Follmer "[The Court]...will not Interfere in 
a matter of this kind unless the prison authorities act¬ 
ed arbitrarily, capriciously or fraudulently." 476, 

Powell V Hunter . 172 F, 2d 330, 19 Jan. 19^9; 

"ihe Trial Court 1‘ound that the prison board had not act¬ 
ed arbitrarily, capriciously, or fraudulently and dis¬ 
charged the writ.",,..; "The action of the prison board 
...was conclusive,.., imless it acted arbitrarily, capri¬ 
ciously, or fraudulently," 331. 

Griffin V. Zerbst^ 83 F. 2d 805, 11 May 1936 "He did 
not allege or offer to prove that the administrative find¬ 
ing was cLTbitrary, capricious or fraudulent... ”, 

Freedman v. Looney. 210 F. 2d 56, 26 Jan, 1954 - 
"The Parole Board may not act capriciously in revoking a 
parole or conditional release, but a revocation is within 
the discretion of the Board," 57. 
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crlbed imtll It was required for submission to the lEJistriot 

I 

Court. Based upon such Summary Sheet, the U. S. Papole 

I 

Board issued its Order of Revocation, and Appellantj was re- 

i 

turned to the Atlanta Penitentiary to serve the 103$ days of 

good time which he had previously earned of right. | 

The 12th condition of Appellant*s Certificate of 

§/ \ 

Conditional Release provides: "That I will not associate 

i 

with persons having a criminal backgrc'und, bad rept^tatlon, 
or those engaged in questionable occupations." j 

y ' 

Association is defined ; "to unite in company; 
keep company; Implying intimacy; unite in action; J|oin for a 

I 

common purpose." ' 

Mr. Laughlln, the officer at the Atlanta 
who explained "association" to Appellant testified: 


I 

! 

Prison, 

"An 


Improper association, I went on to explain, was whJre there 
is some deliberate or pointed meeting, well, for tl^e purpose 

I 

of spending an evening together or conspiring for o^e thing 

i 

or another; but a deliberate attempt to associate c^r closely 
contact persons with a criminal background would bJ a viola- 

§/ I 

tion." i 


^ See Joint Appendix 110. ! 

'U Webster Collegiate Dictionary, 5th Edition; 19$1. 
^ See Joint Appendix 36. | 
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Mr. Cassidy, whose recoinmendation initiated the 
warrant for Appellant*s arrest, testified that "associate" 

5 / 

is synonymous with "cooperate" or "cooperation". 

Mr, Richardson, the Chairman of the Board of Par¬ 
ole, testified that the attempt to communicate is an attempt 


■ 1 ^ 

to associate. 

While it is true that Appellant did write letters 
and did cause three post cards to be written, neither the 
letters nor the post cards were received, and it would seem 
to be quite a stretch of the Intent of the "condition" to 
construe such writings as "keeping company with prisoners in 
Atlanta", or "spending an evening together" while Appellant 
remained in the District of Columbia, 


11 / 

In Escoe v, Zerbst the Court held Appellant was 
by statute (and npt constitutionally) entitled to a hearing 
before a revocation of his parole — and said: "that there 
shall be an inquiry so fitting in its range to the needs of 
the occasion as to justify the conclusion that discretion 
has not been abused by the fallvire of the inquisitor to 
carry the probe deeper,,,and protect the Individual against 
malice or oppression", 



See Joint Appendix 59. 
See Joint Appendix 77. 
295 U.S. 490, 493. 
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If the Court should determine that the B<j>ard of 

Parole has acted arbitrarily, capriciously or fraudulently 

in revoking a conditional release, the Court must set aside 

such action and order the release of the prisoner, i 

Appellant testified that he never i*eceiv€|d any 

1 ^ ^ 

charges at the time of his arrest. The only contradlctoi 


The only contradictory 


testimony was by Mr. Richardson, who said he did npt know; 
he also testified that the Examiner advised Appellant of the 

I 

charges but the transcript indicates only "As I seej it, the 

reason why your conditional release was violated, wals that 

j 

you wrote to Inmates at Atlanta using an alias after you were 

ly I 

warned, not to." That could hardly be construed ias "advis- 

! 

ing Appellant of the charges". I 

i 

Appellant testified "He [Neagles] told m^ it was 
Irrelevant to the fact, I wasn't going to have counsel and no 

ly 

counsel did I ever get," Ihe stenographer's tesjtimony was 

summarized by the Court - "So your recollection is Ithat you 

i 

have no recollection of Mr. Neagles* offering him cbunsel or 

ly ! 

Moore asking for counsel," The Court refused to permit 

Mr, Richardson to testify with respect to the of 

16/ I ^ 

the Parole Board in offering counsel. 1 j 


12/ See Joint Appendix 15. i 

13/ See Joint Appendix 79. ! 

Th/ See Joint Appendix 16, And the District Court so held, 
see Joint Appendix ll8. 

15/ See Joint Appendix 65. 

To/ See Joint Appendix 8I, i 
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The stenographer did testify that she was not a 

11 / 

court reporter, that she did not know how fast she took 

dictation hut that she did not transcribe the "hearing** un- 

18/ 

til ‘‘last week". Mr. Richardson testified that he had not 
examined the transcript until ’‘last week*' and "not in advance 
Of the revocation. 

The stenographer testified that the hearing examiner 

20 / 

did not sign the Summary Sheet. 

Mr. Richardson testified that the revocation was 
the action of only three of the members of the eight member 
Board of Parole. 


2g/ 

In U. S. V. 0*Donovan, District Judge Igoe 

held: "Such parole rightfully meritted sind earned under the 
statute invests'in the parolee a status or right which he 
has a right to defend by due process in a court of law. In 
such case where' It is alleged the parole temination was un¬ 
lawful, the Court is required to Inquire into the legality of 
detention." 



See Joint Appendix 64. 
See Joint Appendix 65. 
See Joint Appendix 78, 
See Joint Appendix 64, 
See Joint Appendix 77. 
107 F. Supp. 347. 


’‘[Rehabilitation progress] 
interrupted and only disturbed upon 
parole violation," 


...shall not bej lightly 
substantial evidence of a 


I 

I 


CONCLUSION 


I 

I 

j 

i 

1 


The restraint of Appellant by Appellees ib illegal 
and he should be discharged, not to complete liberty, but to 
conditional liberty in the custody of the Attorney general 

I 

under supervision of the United States Board of Parble, as a 
reinstated parolee, | 


DAYTON M. HARRINGTj)N 
454 Washington Building 
Washington 5, D. C^ 

Attorney for Appellant 



